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shall not charge for processing such a 
request. 

(d) Exceptions. Ex-Im Bank shall not 
be required to provide an accounting to 
an individual when the accounting re-
lates to a disclosure made: 

(1) To an employee within the agen-
cy; 

(2) Under the FOIA; or 
(3) To a law enforcement agency for 

an authorized law enforcement activity 
in response to a written request from 
such agency which specified the law en-
forcement activity for which the dis-
closure was sought. 

§ 404.20 Notice of court-ordered and 
emergency disclosures. 

(a) Court-ordered disclosures. When a 
record pertaining to an individual is re-
quired to be disclosed by a court order, 
the Assistant General Counsel for Ad-
ministration shall make reasonable ef-
forts to provide notice to the subject 
individual. Notice shall be given within 
a reasonable time after Ex-Im Bank’s 
receipt of the order, except that in a 
case in which the order is not a matter 
of public record, notice shall be given 
only after the order becomes public. 
Such notice shall be mailed to the indi-
vidual’s last known address and shall 
contain a copy of the order and a de-
scription of the information disclosed. 

(b) Emergency disclosures. If a record 
has been disclosed by Ex-Im Bank 
under compelling circumstances affect-
ing the health or safety of any person, 
then, within ten working days, the As-
sistant General Counsel for Adminis-
tration shall notify the subject indi-
vidual of the disclosure at his or her 
last known address. The notice of such 
disclosure shall be in writing and shall 
state the: 

(1) Nature of the information dis-
closed; 

(2) Person, organization or agency to 
which it was disclosed; 

(3) Date of disclosure; and 
(4) Compelling circumstances justi-

fying the disclosure. 

§ 404.21 Submission of social security 
and passport numbers. 

(a) Policy. Ex-Im Bank recognizes the 
importance of assessing, to the extent 
reasonably possible, the risks associ-
ated with transactions supported by 

Ex-Im Bank. It is often difficult to as-
sess risks related to individuals and 
non-publicly trade entities. Therefore, 
when an individual or a non-publicly 
traded entity applies for participation 
in an Ex-Im Bank program or is pro-
posed as a guarantor for an Ex-Im 
Bank transaction, Ex-Im Bank may re-
quest social security and/or U.S. pass-
port numbers from such individual or 
from the principals of such entity. Ex- 
Im Bank shall not require submission 
of this information, and unwillingness 
or inability to provide a social security 
or passport number shall not affect Ex- 
Im Bank’s decision on an application 
for Ex-Im Bank assistance. 

(b) Use. Ex-Im Bank shall use social 
security and passport numbers to as-
sess the creditworthiness of Ex-Im 
Bank program participants and as a 
mechanism for enforcing agreements 
with Ex-Im Bank. Such information 
shall not be disclosed, except as war-
ranted by law and regulation. 

(c) Notice. Whenever Ex-Im Bank re-
quests a social security or passport 
number, Ex-Im Bank shall place an ap-
propriate Privacy Act notification on 
the form used to collect the informa-
tion. 

§ 404.22 Government contracts. 
(a) Approval by Assistant General 

Counsel for Administration. Ex-Im Bank 
shall not contract for the operation of 
a system of records or for an activity 
that requires access to a system of 
records without the express, written 
approval of the Assistant General 
Counsel for Administration. 

(b) Contract clauses. Any contract au-
thorized under paragraph (a) of this 
section shall contain the standard con-
tract clauses required by the Federal 
Acquisition Regulation (48 CFR 24.104) 
to ensure compliance with the require-
ments imposed by the Privacy Act. The 
division within Ex-Im Bank that is re-
sponsible for technical supervision of 
the contract shall be responsible for 
ensuring that the contractor complies 
with the Privacy Act contract require-
ments. 

(c) Contractor status. Any contractor 
that operates an Ex-Im Bank system of 
records or engages in an activity that 
requires access to an Ex-Im Bank sys-
tem of records shall be considered an 

VerDate Mar<15>2010 11:53 Feb 08, 2011 Jkt 223038 PO 00000 Frm 00714 Fmt 8010 Sfmt 8010 Y:\SGML\223038.XXX 223038w
w

oo
ds

2 
on

 D
S

K
1D

X
X

6B
1P

R
O

D
 w

ith
 C

F
R



705 

Export-Import Bank of the U.S. § 404.26 

Ex-Im Bank employee for purposes of 
this subpart. Ex-Im Bank shall supply 
any such contractor with a copy of the 
regulations in this subpart upon enter-
ing into a contract with Ex-Im Bank. 

§ 404.23 Other rights and services. 

Nothing in this subpart shall be con-
strued to entitle any person to any 
service or to the disclosure of any 
record to which such person is not enti-
tled under the Privacy Act. 

Subpart C—Demands for Testi-
mony of Current and Former 
Ex-Im Bank Personnel and for 
Production of Ex-Im Bank 
Records 

SOURCE: 71 FR 14361, Mar. 22, 2006, unless 
otherwise noted. 

§ 404.24 General provisions. 

(a) Purpose. This subpart establishes 
policy, assigns responsibilities and pre-
scribes procedures with respect to: 

(1) The production or disclosure of of-
ficial information or records of Ex-Im 
Bank in all legal proceedings to which 
Ex-Im Bank is not a party; 

(2) Demands for testimony of Ex-Im 
Bank personnel related to information 
acquired as a result of performance of 
their official duties, or by virtue of 
their official status, in all legal pro-
ceedings where Ex-Im Bank is not a 
party; and 

(3) The offer of expert or opinion tes-
timony by Ex-Im Bank personnel re-
garding matters related to the per-
formance of their official duties. 

(b) Policy. Ex-Im Bank seeks to fur-
ther the following goals in enacting 
this subpart: 

(1) Conservation of agency resources 
for official business; 

(2) Minimization of agency involve-
ment in controversial issues unrelated 
to its mission; 

(3) Maintenance of the agency’s im-
partiality amongst private litigants; 

(4) Protection of confidential and/or 
sensitive information; and 

(5) Maintenance of the integrity of 
the agency’s deliberative processes. 

§ 404.25 Applicability. 

This subpart applies exclusively to 
demands for testimony and/or produc-
tion of records issued to Ex-Im Bank 
personnel, in connection with legal 
proceedings to which Ex-Im Bank is 
not a party, regarding information ac-
quired in the course of the performance 
of official duties or due to their official 
status. Nothing in this subpart shall be 
construed to waive the sovereign im-
munity of the United States. This sub-
part shall not apply to the following: 

(a) Demands for testimony and/or 
production of records pursuant to a 
legal proceeding to which Ex-Im Bank 
is a party: 

(b) Demands for testimony and/or 
production of records in those in-
stances in which Ex-Im Bank personnel 
are asked to disclose information whol-
ly unrelated to their official duties; 
and 

(c) Congressional demands and re-
quests for testimony or records. 

§ 404.26 Definitions. 

For purposes of this subpart, the fol-
lowing definitions shall apply— 

Demand—includes an order, sub-
poena, or other compulsory process 
issued by a party in litigation or a 
court of competent jurisdiction, requir-
ing the production or release of Ex-Im 
Bank information or records, or requir-
ing the testimony of Ex-Im Bank per-
sonnel. 

Ex-Im Bank personnel—includes any 
current or former officer or employee 
of Ex-Im Bank, including all individ-
uals who have been appointed by, or 
subject to, the official supervision, ju-
risdiction, or control of any Ex-Im 
Bank employees. This definition en-
compasses all individuals hired 
through contractual agreements with 
Ex-Im Bank, such as: consultants, con-
tractors, sub-contractors, and their 
employees. 

Legal proceeding—a case or con-
troversy pending before any federal, 
state, or local court, including a grand 
jury proceeding; a proceeding before a 
federal, state, or local administrative 
judge, board, or other similar body 
with adjudicative powers; or a legisla-
tive proceeding before a state or local 
legislative body. 
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